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IN THE DTSTRICT COT'RT OF THE FOI'RTH JUDICTAL DISTRICT

rN AND FOR tItAH COtNTy, STATE OF UTAH

)
DOUBLE D ASSOCfATES, a Utah )
General Partnership, ) AIISIVER OF STAIILEY E.

) ROBERTS, iIR. l PROVO RMR
Plaintiff, ) WATER COUMISSIONER

)
v.)

)
EAST RIVER BOTTOM WATER COMPANY, )
GREGORY KrNG, THOMAS G. ROGERS, )
STANLEY H. ROBERTS, JR., Provo ) Civil No. 940400189
River Water Cornmissioner, and )
JOHN DOES 1-10, )

) Honorable cuy Burningharn
Defendants. )

)

Stanley H. Roberts, Jr., Provo River Water Commissioner (the
rrCommissionerrr) answers the Cornplaint as follows:

FTRST DEFENSE

The Complaint should be disrnissed for failure to state a clairn
against the Commissioner upon which relief can be granted. There

is no cause of action under law or under the terms of the LgzL



Morse Decree by which the Cornmissioner can be held liable for the

actions alleged in Count I or Count II. The Comrnissioner is
already under obligation to dist-ribute water according to the

orders, judgrnents, and decrees of this Court. The Complaint

against the Commissioner should, therefore, be dismissed for
failure to state a clairn.

SECOND DEFENSE

The Cornmissioner answers the numbered paragraphs of the

Conplaint as follows:

Count f
1. Paragraphs 1 through 2O include a cause of action brought

by the Plaintiff-Shareholder against the Defendant-Water Company

wherein the Shareholder asks this Court for an order directing the

Water Contpany to sign a temporary change application. In addition,
Count f raises allegations which are linited to causes of action
between the shareholder and the l{ater company. The causes of
action in count r are not brought against the commissioner.

2. The prayer for relief asks for an order directing the
Connissioner to reduce the amount of water diverted to defendant.

The Commissioner will carry out any order of this Court which

directs him to distribute a certain amount of water at a certain
point of diversion for a certain time period. ft is not necessary



to join the Commissioner in this action for the purpose of direct-

ing the Commissioner with an Order. The Morse Decree already in-

structs the Commissioner to act under the Court's direction. The

Comraissioner is bound and will follow any order duly entered by

this Court.

3. The Comrnissioner is not required to answer paragraphs L

through 20, but should any allegation be directed against the

Commissioner, each and every allegation is denied.

Count fI
4. Paragraphs 21 through 37 represent a cause of action for

darnages against the other narned defendants. The prayer for relief
specifically excludes the Comrnissioner from any liability. The

cornmissioner is not required to answer paragraphs 2L through 37,

but should any allegation be directed against the Commissioner,

each and every allegation is denied.

THIRD DEFENSE

As a separate affirnative defense, the Comrnissioner alleges he

has the duty to distribute the waters as awarded in the Morse

Decree (see I L26 of Decree in provo Reservoir co. v. provo city.
et al., utah county civil No. 2889). But, pursuant to the second

subparagraph of paragraph 131 of the Morse Decree, the Commissioner

may change the quantity of water distributed upon proper petition



to the Court from any party and upon any subsequent order from this

Court.

rounrn oJrrnsn

As a separate affirmative defense, the Plaintiff-Shareholder

Iacks standing to ask this Court for an order directing the Commis-

sioner to reduce the quantity of water diverted into the Defendant-

Companyfs canal. Under the specific terms of the Morse Decree,

only a party or its successor in interest nay petition this Court

for a change in the quantity of water awarded. The Plaintiff is
not a party in the Morse Decree or a successor in interest and,

therefore, Iacks standing.

FTFTH DEFENSE

As a separate affirmative defense, Plaintiff lacks standing as

a general matter of law to allege non-use of a water right which

wirr result in no benefit to !h" Praintiff, but will in fact be

detrinental to the interests of the Plaintiff-Shareholder by

devaluing Plaintiffts own shares in the company.

WHEREFORE, the Commissioner asks that the Commissioner be

dismissed as a defendant in this action and for such other relief
as the Court shall deem just and proper.
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David N. Mortensen
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Attorney for Plaintiff
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JEFFS & JEFFS
Attorneys for other Defendants
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P.O. Box 888
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